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ACCESS TO CONFIDENTIAL COURT DOCUMENTS BY THIRD PARTIES IN AN ARBITRATION CONTEXT:

GLIDEPATH BV AND OTHERS V. JOHN THOMPSON & OTHERS [2005] EWHC 818 (COMM)
30th May 2005
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Case

This case is an application under CPR 5.4(5)
 for copies of certain documents on the court file in these proceedings. The applicant in this case fell within the category of “any other person” under CPR 5.4 (5)
 on the basis of the fact that he was not actually party to these proceedings. 

In this case there had been allegations of fraud against six Defendants who were involved in a joint venture which had set up the first Claimant, Glidepath BV. The second and third claimants were the shareholders. It was alleged that the management team (comprising of the first, second, third and fourth Defendants) and the other two Defendants received secret and fraudulent profits at the expense of the Claimants. There was an English arbitration clause in the agreement between the Claimants and the Defendants in relation to the joint venture. 

The ambit of the arbitration clause covered the issues in these proceedings and as a result of this there was an application under section 9 of the Arbitration Act 1996 for these proceedings to be stayed and the parties consented to such an order to be passed. This order was made in private. The proceedings had already been commenced before the making of the order by the service of a claim form and particulars of claim. There had also been various applications by the Claimants for freezing injunctions and disclosure orders. 

The applicant in this case wished to have access to the particulars of claim, notices of application and the respective orders. The applicant, a former employee of one of the businesses affected by the fraud, Spherion (UK) Ltd, had since resigned. He took his former employer to the employment tribunal claiming wrongful treatment and dismissal against the First Defendant, who had been Spherion (UK)’s managing director. It was in this context that he sought access to the relevant documents. 

Held
The Court stated that there can be no doubt about the fact that arbitration proceedings and materials produced in the course of them are treated as confidential to the parties and the arbitrator subject to certain exceptions. The Court referred to the case of Ali Shipping Corporation v Shipyard Trogir
. The result of that case was that the exceptions to the general rule of arbitral confidentiality include disclosure by leave or order of the Court which may be given when and to the extent that it is reasonably necessary to protect or establish the legal rights of a party to the arbitration by a third party or otherwise in the interests of justice. The Court in the present case also discussed the character of confidentiality reflected in CPR 62.4.5.1 and CPR 62.10.


It was held by the Court that the Applicant in the present case was a stranger and failed to fall within any of the threshold exceptions to the confidentiality rule and therefore he should not be granted the permission to inspect any of the documents. 
The content of this paper does not constitute legal advice and should not be relied on as such. Specific advice should be sought about your specific circumstances.
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� CPR 5.4 provides for access to documents on the Court files in different ways according to whether the applicant is a party to the target proceedings or a non-party.


� CPR 5.4 (5)- "Any other person may – (a) Unless the court orders otherwise, obtain from the records of the court of copy of – (i) A claim form, subject to paragraph (6) and to any order of the court under paragraph (7); (ii) A judgment or order given or made in public (whether made at a hearing or without a hearing), subject to paragraph (6); and (b) If the court gives permission, obtain from the records of the court a copy of any other document filed by a party, or communication between the court and a party or another person.”


� [1999] 1 WLR 316
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