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-SAMPLE REPORT-

THE HAGUE VISBY RULES AND TRANSFER OF LIABILITY BY SHIPOWNERS:

 JINDAL IRON AND STEEL CO. LTD. AND OTHERS V. ISLAMIC SOLIDARITY SHIPPING CO. JORDAN INC. (“THE JORDAN II”) [2005] 1 LLOYD'S REP. 57; [2004] UKHL 49 
30th May 2005

www.lexwerx.com
Case
The Claimant cargo interests alleged that the Defendant owners of the vessel Jordan II had damaged their cargo by defective loading, stowage and discharge. The owners argued that, under the terms of the charterparty and the bills of lading, they were not responsible for those cargo operations since they had transferred liability to the charterers. The cargo interests’ case was that as carriers, the shipowners were required by a literal reading of Article III rule 2 of the Hague and Hague Visby Rules to load, handle, stow, carry, keep, care for and discharge the goods carried and to perform such function properly and carefully. Furthermore they emphasised that any agreement to transfer such obligation was invalid subject to Article III rule 8.
 The Defendant shipowners accepted that by virtue of rule 8 they could not evade liability for their own negligence, fault or failure where they were responsible for loading, stowing and discharging the cargo. Relying on the GH Renton & Co Ltd v Palmyra Trading Corporation of Panama
 case they contended however that the Rules did not invalidate any agreement transferring this liability to other parties such as the shipper, charterer or consignee. At the Commercial Court it was found that Defendants had no liability so long as the damage was not caused by their acts or omissions. This decision was upheld by the Court of Appeal. Claimants then appealed to the House of Lords. 
Held
At the forefront, their Lordships held that rule 8 did not invalidate the transfer of liability from shipowners to the cargo interests. The House of Lords concurred with the previous two lower Courts in this case and held that Article III rule 2 must be given a purposive, not a literal interpretation. They thus dismissed the Claimants’ appeal. It held that there were overwhelming reasons for not setting aside the interpretation of rule 2 provided in its previous decision in Renton v Palmyra. It was particularly of the view that the need for certainty in trade law discouraged departure from an earlier decision, unless it was shown that it was unsatisfactory in trade practice and had produced manifestly unjust results.
 The successful reliance by the market for over 50 years on the Renton case and the absence of any criticism in trade publications, during the subsequent review of the Hague Visby Rules in 1968, by the UN Commission on International Trade Law
 or during the adoption of the English Carriage of Goods by Sea Act 1971 convinced the Court not to re-examine the Renton decision.
Comment
Although this case does not provide a concrete rule on the interpretation of Article III Rule 2 of the Hague-Visby Rules, it shows market willingness to depart from a rigid interpretation of the rule in recognition of parties’ rights to transfer liabilities. It also indicates that Courts themselves are unwilling to alter prior and existing interpretation of the rule and disturb market certainty; unless it is expressly justified. 
The content of this paper does not constitute legal advice and should not be relied on as such. Specific advice should be sought about your specific circumstances.
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� Article III, rules 2 and 8 of the Hague–Visby Rules provide as follows:


Rule 2- Subject to the provisions of Article IV, the carrier shall properly and carefully load, handle, stow, carry, keep, care for and discharge the goods carried.


Rule 8- Any clause, covenant or agreement in a contract of carriage relieving the carrier or the ship from liability for loss or damage to, or in connection with, goods arising from negligence, fault or failure in the duties and obligations provided in this Article or lessening such liability otherwise than as provided in these Rules, shall be null and void and of no effect.


� GH Renton & Co Ltd v Palmyra Trading Corporation of Panama [1957] AC 149.


� For this purpose the Court took into consideration the finding of Lord Mansfield in Vallejo v Wheeler that “in mercantile transactions the great object should be certainty.” [1774] 1 Cowp 143


� UNCITRAL
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