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This report is divided into four broad sections:

I. Facts;

II. Arguments;

III.  Judgement; and

IV.  Conclusion. 
I.
Facts 

Although this case essentially arises from a Misfeasance action, the parties brought a preliminary issue before the High Court. 

The Claimants (“C&W/Pender”) alleged that a number of persons including their own employees were involved in a fraudulent scheme to misappropriate premium income. C&W/Pender’s essentially claims that the Defendant insurers (“Willis”) who were providing management services to Pender assisted C&W’s staff to commit the fraud. This was carried out through Willis’s employee and Pender’s underwriting manager, Mr. Fouler, who allegedly breached his fiduciary duty for dishonestly assisting others to breach their duty and procuring funds obtained in breach of trust.
Working on the basis of vicarious liability, C&W/Pender prepared to join Willis in the proceedings for the entire loss resulting from Mr. Foulger’s actions. Willis made a proposal to C&W/Pender on the basis that in return for Willis accepting legal responsibility for its employee, C&W/Pender should defer from “joining” Willis in the litigation. 
C&W/Pender subsequently e-mailed a draft settlement agreement to Willis under which Willis was required to “accept legal responsibility” for the wrongful acts of its employee. In an email reply Willis accepted the settlement (in the e-mail’s first paragraph) with “one caveat”(in the e-mail’s second paragraph) that since there were others also responsible for the fraud and resulting loss to C&W/Pender, it would not accept “full” responsibility of C&W/Pender’s loss as far as it was attributable to Mr. Foulger. 
C&W/Pender accepted the caveat during a telephone conversation with Willis, and the parties agreed that Willis’ share of liability could be finalised in good faith by arbitration or mediation. Soon after however, Willis became concerned by an all liability claim from C&W/Pender, refuted the existence of any binding agreement between them
 and applied for summary judgment to that effect. Willis argued that there was “no intention to be bound” until the issue raised by its caveat was resolved and there was no “final and unqualified expression of assent” on their part. It argued that the acceptance of liability at a sum to be agreed was an ‘agreement to agree’ and was thus unenforceable. 
C&W/Pender on the other hand applied for a summary judgment seeking a declaration that the exchanges between them established the existence of a binding agreement between the parties. It argued that the caveat did not prevent the conclusion of a binding agreement, and was at most a further term, which it had already accepted. The case was submitted to the High Court on the issue of contract formation. In addition to the Misfeasance proceedings, both parties recognised that C&W/Pender maintained other claims against Willis.

II.
Arguments
The argument between the parties revolved around two primary exchanges between them. These are: 

· a letter signed by the parties and;

· an e-mail from Willis in which C&W/Pender accepted as a qualification to that agreement. 
The Claimants’ case
C&W/Pender contended the exchanges between their respective general counsels established that an agreement was reached between the parties. 
It was maintained by C&W/Pender that they had sent an offer to Willis in the form of a letter of agreement for Willis to accept and sign. In an e-mail, Willis duly signed the letter of agreement. Paragraph 2 of the e-mail however set out the caveat which was a variation of the letter’s terms. That counteroffer was accepted by C&W/Pender in a telephone conversation and confirmed later by e-mail. C&W/Pender subsequently signed the letter of agreement and returned it to Willis with the agreed variation as proposed in the ‘caveat e-mail’. 
C&W/Pender thus argued that the caveat in the email e-mail did not prevent the conclusion of a binding contract, but represented a further term, which once accepted became part of the concluded contract. It was essentially argued by C&W/Pender that the second paragraph of Willis’ e-mail had to be read in light of the first paragraph and the prior discussions culminating in their telephone conversation in which it was agreed that Willis would be liable for “its fair share” which could be determined in any one of a number of different ways. 
The Defendants’ case

Willis contended that no contract had been made between the parties because its signature on the letter of agreement was accompanied by the caveat which limited its liability towards C&W/Pender’s losses. They thus claimed that the parties had not yet decided upon one feature of the letter, which was fundamental to the formation of a binding contract. There could therefore be no intention to be bound until the issue raised by the caveat had been resolved and there was no final unqualified expression of assent.
It was argued that the caveat in the e-mail destroyed the basis of the signed letter of agreement, as it rejected the essential aspects of acceptance of full liability for Mr. Foulger’s activities. It explained that the whole purpose of the caveat was to object to the conclusion of any binding agreement and to enable negotiations to take place in the context of a standstill agreement. Furthermore, the standstill agreement itself was to be agreed to by the parties so as to enable the ascertainment of Willis’ share of liability. The liability was thus a subject of further discussions and negotiation by the parties in good faith.


There was therefore no “final and unqualified expression of assent” by Willis. The inconsistency between the letter of agreement and the caveat in the e-mail was to be resolved by future discussion between the parties. There was, they claimed, therefore no binding agreement between the parties or any certainty about the quantum of liability which was accepted by Willis.

III.
Judgement of the Court
The Commercial Court decided in favour of C&W/Pender and held that there was a binding agreement between the parties. The Court determined that the only issue before it was whether the exchanges between the parties constituted an agreement of sufficient “certainty” to be enforceable. 
The Court found that the agreement was “quite certain enough”, “comprehensible and sensible” and that it was “similar to agreements frequently reached in litigation where a party accepts the liability, but not the proposed size of the liability”. The Court was of the view that the caveat did not constitute an objection to any agreement coming into force, if its terms were agreed. 
Further, it recognised that the letter of agreement was signed on the mutual understanding and agreement that it was qualified by the terms of the caveat. While the first paragraph of Willis’ e-mail clearly established that Willis was prepared to accept vicarious liability for Mr. Foulger's activity as a quid pro quo for not being involved in the proceedings, the second paragraph indicated that it was not prepared to accept liability for 100% of the loss for which Mr. Foulger might be jointly and severally liable - since other parties might be at fault and be held to have played a part in causing the loss. The Court held that there was no reason to find the second paragraph as giving rise to an obligation to negotiate for determining Willis’ liability or to find the email as requiring an agreement to be reached on the figure for that liability.
The Court further held that the two documents could be read together in such a way as to make sense and to constitute an agreement with sufficient certainty for it to be enforceable. It concluded that from their exchanges it was plain that both parties intended to enter into a binding agreement which would spare Willis from being “joined” in the litigation. There was therefore not an unenforceable agreement to agree but an enforceable agreement to accept responsibility for the share in the loss and damage which was just and equitable on the basis of attribution of fault to the various parties involved. Further, the Court found that the measure of Willis’ liability could be resolved by good faith negotiation, mediation, arbitration and failing that, by determination by the Court. 
IV.
Conclusion
The Court in this case has set out that the intention of parties to be bound by an agreement can be determined by the terms of the preliminary exchanges between them. The incompleteness of some issues does not necessarily set aside such an agreement. It is accordingly established that an agreement can be considered ‘sufficiently certain’ even where parties have still to determine important features of their liabilities under the agreement. This is because such features (as recognised by the present Court) can easily be determined by the Courts, who have no difficulty in deciding what is fair or what is just and reasonable or equitable. A note of caution then to lawyers formulating such agreements, that they should be made certain or risk the Courts bridging the interpretive gaps. 
The content of this paper does not constitute legal advice and should not be relied on as such. Specific advice should be sought about your specific circumstances.
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