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This synopsis is split into four main sections:

A. 
The facts;

B. 
Jurisdiction clause;

C. 
Appropriate forum; and

D.
Decision.

A. THE FACTS

This was an appeal by the Appellant reinsurers to set aside service of the proceedings out of the jurisdiction on PDV Insurance Company The claim in this case concerned two instances of leaks of crude oil from pipelines owned by Venezuela’s state-owned oil company, Petroleos de Venezuela S.A. (“PDVSA”), in July 1998 (at ‘Rio Guanipa’) and August 2001 (at ‘Campo Limon’). The Rio Guanipa loss was the result of a fracture of the pipe caused by tree roots and the Campo Limon loss was caused by corrosion of the pipeline. The company incurred substantial liabilities for cleaning up the pollution and compensating local landowners and claimed to recover its losses under a general third party liability policy issued by a Venezuelan insurance company, Seguros Mercantil S.A. (“Mercantil”). 
Mercantil was reinsured by PDV Insurance Company, a captive insurance company of PDVSA, which, in turn, retroceded the risk by two slip policies to London reinsurers, led by Limit. There were two slip policies that were relevant. The first was material to the 1998 loss was incepted on 1st January 1997 for a period of two years. The second incepted on 1st January 1999 for a period of three years. There had been no proceedings issued in Venezuela in respect of the insured’s claim against Mercantil, or Mercantil’s claim against PDV Insurance. Despite this Limit was concerned that such proceedings might arise and so he began an action in the English Courts seeking declaration that it was not liable to indemnify PDV Insurance in respect of either loss. 
Limit’s case was that the underlying insured had breached the provisions of the original cover because the 1998 loss was not notified to the insurer after a long delay, although the 2001 loss was notified more promptly. Also, both losses fell within the pollution exclusions of the original insurance, reinsurance and retrocession policies because they were not “sudden, unforeseen or accidental” and the 1998 loss claimed against the insurers and the PDV Insurance was outside the Venezuelan limitation period. Finally, contracts between the insured and local landowners granting the insured the right to run the pipelines waived any claims the landowners might have for resultant pollution damage. 
PDV Insurance was not obliged to cover losses which the insured, as a result of this waiver, was not liable to pay. 

B. JURISDICTION CLAUSE 

There was a construction issue. Under the heading “Conditions” the 1997 retrocession slip included a subsection which stated “USA CANADIAN JURISDICTION SUBJECT TO: …Dispute Clause (English Law)”. There was a “Dispute Clause” attached to the slip which provided that:

 “Any dispute concerning the interpretation of the terms, conditions, limitations and/or exclusions contained herein, is understood and agreed by both the Reinsured and Reinsurers to be subject to English Law. Each party agrees to submit to the jurisdiction of any Court of competent jurisdiction within England and to comply with all requirements necessary to give such Court jurisdiction.

All matters arising hereunder shall be determined in accordance with the law and practice of such Court.”

The 1999 slip made no specific reference to the clause, but merely stated “wording as expiring”. The issue was whether, as Limit argued, this clause applied to the contract as a whole or only to North American claims. Both the judge at first instance and the Court of Appeal agreed that the clause applied only to North American claims.
The reference to the clause in the slip was clearly positioned in the subsection that dealt with US and Canadian claims. Had the clause been intended to be of general application, it would have appeared under the general heading “Conditions”.

C. APPROPRIATE FORUM

Since the dispute clause had no application, the Court had to decide whether England or Venezuela was the most appropriate forum. In exercising its discretion, a court will consider a number of factors including: the nature of the dispute; the legal and practical issues likely to arise; questions as to local knowledge; availability of evidence; and efficiency, expedition and economy, not only in the trial of the proceedings but also in related proceedings that, in the interest of justice, should be tried in the same jurisdiction. 
In this case as neither of the losses giving rise to the dispute had any close connection with England, it was for Limit to show that England was clearly the most suitable forum for trial in the interest of the parties and for the ends of justice.
 Limit argued that both the 1997 and 1999 retrocession had been placed in London market and were governed by English law. There were no contravening factors to make it appropriate for the claims to be tried in Venezuela. PDV Insurance, however, said that the weight given to the fact that a contract of reinsurance was placed on the London market and was subject to English law must depend on the nature of the issues in dispute. 
This dispute was likely to turn on factual matters that had occurred in Venezuela. Sine no proceedings had as yet been issued as regards the insurance or reinsurance claims, it was not yet certain what issues would arise. Limit argued that mere speculation was not enough and a party alleging that England was not the most appropriate forum had to come with some credible evidence that issues of the kind relied on were likely to arise in practice. The Judge at first instance, however, was not satisfied that England was the most appropriate forum for the trial of the action and Limit appealed. 
D. DECISION

The Court of Appeal acknowledged that there was an unreality about the English proceedings, which amounted to a “phoney war” at the retrocession stage. Although the Court had to look beyond merely theoretical issues, it did not follow that it should only take into account issues that could be proved likely to arise. A judge exercising his discretion could form his own view of what was likely to arise and what could possibly arise, and take account of any consequent problems. It noted that the Appeal Court should be slow to interfere with the exercise of that discretion. The Court of Appeal agreed with the judge that England was not the most appropriate forum. 
It was satisfied that various issues could arise at insurance and reinsurance levels, all of which would be better decided in Venezuela because the relevant evidence was there. It was true that, so long after the event, it was unlikely that any further site investigation into the cause of the leaks would produce any new evidence. However, whatever evidence was available was in Venezuela. As to whether the losses fell within the pollution exclusion, only the retrocession policy was governed by English law - the insurance and reinsurance were subject to Venezuelan law. 
Although the exclusion was a standard London market clause, the issue in each case was the application and wording to the facts and this did not require any deep understanding of English insurance law or London market practice. Issues as to whether the waivers in the contracts entered into with local landowners were effective, or whether the 1998 loss was time barred, were all matters of Venezuelan law. Even if these issues were decided in the English proceedings, there was a distinct possibility that they would have to be decided all over again in proceedings between PDV Insurance, the insurers and the insured in Venezuela. 
Taking all these factors into consideration, the Court of Appeal upheld the decision of the Court of first instance that England was not the appropriate forum for the hearing of this dispute.
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