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ANTI-SUIT INJUNCTIONS

This paper addresses recent developments in the law concerning anti-suit injunctions. 

Jurisdiction to restrain a party from initiating or continuing foreign proceedings has been exercised by English Courts for almost two centuries. The relevant modern law is derived from section 37 of the Supreme Court Act 1981. This provides that an injunction may be granted in any case where it appears to the English Court to be “just and convenient” to do so.

The issue typically arises in two different situations:- 
a) where a party ignores his obligation to arbitrate as a result of an arbitration clause; and
b) where a party ignores an exclusive jurisdiction clause within a contract and pursues a claim in a different jurisdiction. 

In recent years the English Courts have been willing to grant anti-suit injunctions to restrain a party who breaks the contract to bring such proceedings on “the clear and simple ground that the defendant has promised not to bring them”
. Anti-suit injunctions are also available where there has been no breach of an arbitration or jurisdiction agreement. However, in such cases the person applying for the injunction must show that the foreign proceedings are “unconscionable” or “vexatious and oppressive”.
 
The power to grant an anti-suit injunction is entirely within the Court's discretion. Some of the relevant points that the Court may take into consideration are as follows:
1. An important point considered by the Courts is delay;
 For instance, in the case of Toepfer v Molino Boschi a dispute arose out of the sale of soya meal incorporating a London arbitration clause. The buyers made a claim in the Italian Courts and sellers disputed the Court’s jurisdiction, but it was only seven years later that they applied in London for an anti-suit injunction. The Court decided that the sellers had taken too long.
2. The existence of proceedings other than the one which the claimant is seeking to stay and other parties ( other than those before the court on the anti suit injunction) may also be reasons for refusing to grant an injunction;
 

3. It’s preferable to ask for an injunction before the foreign Court has ruled on its jurisdiction;
 and
4. An important limitation on the court's power is that it will not grant an anti-suit injunction unless the defendant is subject to the jurisdiction of the English courts.


Recent developments
As noted, most cases in which anti-suit injunctions are an issue generally involve the alleged breach of either- 

· An exclusive jurisdiction clause in a contract between the parties generally based on a claim of forum non conveniens; or 

· An arbitration clause and/ or its interpretation in light of an anti-suit injunction.

The Traditional English Approach

English Courts have traditionally shown little hesitation about giving injunctive relief where the proceedings are brought in another country in breach of agreements between the parties that the English Court will have exclusive jurisdiction or that any dispute will be referred to arbitration. It has, however, shown a flexible attitude as to how jurisdictional rules are employed, particularly when it comes to claims for forum non conveniens.

- Akai Pty Limited v Peoples Insurance Co Limited 

In this case a party brought a claim in Australia in breach of an exclusive jurisdiction provision in favour of the English Court under an insurance policy. Since the Australian Insurance Contracts Act 1984 nullified the effect of the exclusive jurisdiction clause, the grant of an anti-suit injunction in the case questioned the Australian legislation. The Commercial Court granted an anti-suit injunction in that case and highlighted the Australian legislation as an unwarranted interference with the bargain freely entered into by the parties. In many ways this case, which came before the ECJ cases  referred to below demonstrated the English Court’s bullish flexibility in these matters. 

- Donohue v Armco Inc 

The English Courts’ flexibility has by no means always erred on the side of keeping matters within their own Jurisdiction. In this case the House of Lords held that it would be wrong to restrain a party from pursuing proceedings in New York, notwithstanding the fact that that party had entered into a contract containing an exclusive jurisdiction clause in favour of the English Court, with one of the defendants to the New York proceedings. 
The Court explained that it was sensible for the proceedings to be brought in New York as there were several defendants to those proceedings and the exclusive jurisdiction clause only affected one of those defendants.
These and other English decisions have led to a perception amongst some that the Courts have been too lenient with regard to pleas based on forum non conveniens
 in relation to anti-suit injunctions. 
Developments in Europe 
It is within this context that the European Court of Justice (“ECJ”) recently decided three cases in which it dealt with the issue of anti-suit injunctions arising in respect of exclusive jurisdiction clauses and the purported breach of arbitration agreements – Erich Gasser v MISAT
, Turner v Grovit
 and Owusu v Jackson & Ors
.

The resulting decisions of the ECJ have thrown into doubt the unfettered ability of the English Courts to grant injunctions in these circumstances. They have established that where a Court within the EU/EEA is first seised of proceedings which fall under Council Regulation 44/2001 (“the Brussels Regulation”) 
, no other Court has the jurisdiction to grant anti-suit injunctions to stop proceedings, as it is up to the Court first seised to determine issues of jurisdiction. Relevant provisions of the Brussels Regulation are set out below.   

In 2000, the EU adopted the Brussels Regulation in order to establish a coherent framework for the hearing of European cases, and to aid certainty o jurisdiction in the event that it is disputed.  The Brussels Regulation superseded and modified the 1968 Brussels Convention (implemented in UK law through the Civil Jurisdiction and Judgments Act 1982). The Regulation applies to all of the EU Member States except Denmark, which remains under the terms of the Brussels Convention.  Relevant Articles include:-
- Article 27  - Stay of Proceedings
This provides that in the event of related actions (in terms of cause of action and parties involved) in different Member States, the Court which is first seised will determine whether it has jurisdiction to hear the matter or not. Whilst this is being determined, any other Court must stay its own proceedings until the jurisdiction of the first Court is established or not. Where the jurisdiction of the first Court is established, the other Courts must decline jurisdiction in its favour.  

- Article 23 - Express Foreign Jurisdiction
This provides that if parties from the Member States have made an express choice as to jurisdiction in the event of a legal dispute arising from a particular relationship, and that jurisdiction is within a Member State, then that choice will be honoured. Such a choice will be exclusive unless otherwise agreed. 
- Article 1 (2) (d)  - the arbitration exception
 
While the above Articles provide rules regarding the application of the Regulation to contractual disputes in different Contracting States, Article 1 (2) of the Regulation expressly excludes application of the Regulation to cases involving arbitration agreements. 

It provides as follows:
“The Regulation shall not apply to…… arbitration.”
It was in light of this Regulation that the ECJ made the following judgments:-
- Turner v Grovit 

In this case Mr. Turner was employed as a solicitor by an English company but was allowed to work from Spain. He brought an action against his employer before an employment tribunal in England and was awarded damages. The employers thereafter brought an action against him in Spain, alleging breach of duty and claiming for damages arising from his alleged breach of employment contract. The employee responded by obtaining an anti-suit injunction from the English Court which retrained the Claimants from pursuing the claim in the Spanish Courts. The Court of Appeal emphasized in particular
, that the primary purpose of the proceedings in Spain was to intimidate and exert pressure on the employee.



The House of Lords referred the question of whether the grant of the anti-suit injunction was inconsistent with what was then the Brussels Convention (now the Brussels Regulation) to the ECJ. The ECJ ruled that the anti-suit injunction was indeed inconsistent with the Convention and should not be granted. It was of the opinion that a party must await a decision from the court first seised, whether seised in good faith or not.

- Erich Gasser GmbH v MISAT Srl (“the Jay Bola”)

Whilst Turner v Grovit was concerned with proceedings that were vexatious and oppressive, the ECJ applied the same principle to proceedings brought in breach of an exclusive jurisdiction clause in the case of Erich Gasser v MISAT Srl. Hence the lis pendens
 provisions of Article 27 of the Brussels Regulation which provide that “in the event of related actions, any court other than the court first seised shall of its own motion stay its proceedings” prevailed over the exclusive jurisdiction provisions of Article 23. A party wishing to invoke Article 23 was free to raise it before the court first seised which, if the provisions of Article 23 were satisfied, would be bound to decline jurisdiction. 

The ECJ thus ruled that it was a matter for the Court first seized with a case to rule on its jurisdiction, even in the face of an exclusive jurisdiction clause which, on the face of it, already indicated which Court should hear the dispute.
- Owusu v Jackson

In this recent decision the ECJ effectively held that English Courts could not confer jurisdiction on other non-contracting States relying on the concept of forum non conveniens – at least where the Court did have jurisdiction otherwise as a result of the Brussels Regulation. This was on the basis of Article 2 of the Regulation which provided that:
“Subject to this Regulation, persons domiciled in a Member State shall, whatever their nationality, be sued in the courts of that Member State.”

The ECJ held that the application of the domicile rules in Article 2 of the Brussels Convention was mandatory and that no exception on the basis of forum non conveniens was provided for in the Convention (now Regulation). This clearly places a heavy restriction on the forum non conveniens doctrine, and robs the English Courts of much of their discretion in this respect. 
The above cases thus demonstrate a pattern by which ECJ decisions have been reining in the ability of the English Courts to grant injunctive relief resulting in a rather less flexible approach to injunctive relief and determination of jurisdiction. Naturally, the English cases have reflected these decisions, and, it could be said, led to something of a counter-reaction on the part of the English Courts. 

Post-ECJ English Decisions
Two important and recent decisions have taken place since these ECJ decisions, which have thrown light on the new legal environment, as well as the resulting status quo as between the ECJ and the English Courts in respect of anti-suit injunctions. 

- Through Transport Mutual Insurance Assoc (Eurasia) Ltd v New India Assurance Co Ltd 

This case is significant insomuch as it addresses an arbitration agreement – this being outside the scope of the Brussels Regulation as a result. Cargo insurers (“New India”) sought to bring a subrogated claim against the carrier in respect of loss of goods. The carrier was insolvent however, and New India therefore sought to recover directly from the carrier’s insurers. They sought to do this under the Finnish Insurance Contracts Act 1994, similar to the English Third Parties (Rights Against Insurers) Act 1930
. Their insurer, Through Transport Club (“the Club”), had rules which provided that cover was subject to English law and an English arbitration clause in the event of a dispute. Despite this, New India initiated proceedings in Finland, thus causing the Club to start an English arbitration and to seek an anti-suit injunction in London. The injunction was granted by Mr. Justice Moore-Bick before the decision of Turner v Grovit had taken place. New India appealed and the Court of Appeal gave judgment after the Turner v Grovit had taken place. 

The Court of Appeal upheld the first instance decision and previous English authorities in holding that despite the Finnish Court being first seised, by virtue of the arbitration exception
, the Brussels Regulation was not in fact applicable.
The first question for the Court of Appeal to consider was whether the arbitration clause in the contract between the parties was applicable to the claim as held by Moore-Bick J. It was found that despite the fact the claim was being pursued under the Finnish Act, English law characterised the claim as one based on the contract of insurance itself. As a result, any claim was subject to the terms of that insurance contract – and the arbitration clause in particular. 
New India claimed that Moore-Bick J. did not have jurisdiction to grant an injunction (on the basis of the operation of Article 27 of the Brussels Regulation). The Court of Appeal noted that the Regulation did not apply to arbitration as provided for by Article 1 (2) (d). It confirmed the reasoning of Aikens J. in The Ivan Zagubanski
 that an issue that relates primarily to arbitration (including the validity and scope of the arbitration clause itself) was outside the Regulation, and was not subject to the ‘first seised’ rule as a result. Having established the fact that proceedings had first been started in Finland, the Court of Appeal then addressed the Brussels Regulation and its application. 
Although this left open the chances of there being dual proceedings in the same suit (that is one substantive the other arising out of the validity of the arbitration clause) the Court of Appeal chose to rely on the ECJ’s decision in The Atlantic Emperor 
 in which the ECJ had ruled that the English Court had jurisdiction over an application for initiation of arbitration proceedings, even though proceedings had earlier been started in Italy – again on the basis that it was an arbitration, so the ‘first seised’ rule did not apply. 
The Court of Appeal recognised that the decision in The Atlantic Emperor was rendered no less valid as a result of the Gasser v MISAT decision. This was because in that case the ECJ had restricted itself to deciding that the validity and scope of an exclusive jurisdiction clause must be determined by the court first seized, even where it is not the court nominated under the agreement. As a result the decision in Gasser v MISAT had no actual bearing on arbitration clause cases. 

Thus, having established that the Club could rely on the arbitration agreement and that the English Court could in fact rule on that issue despite the implications of Turner v Grovit, the Court of Appeal then refused to grant an injunction against New India. Whilst it reserved its right to do so, the Court of Appeal found that New India was not actually in breach of contract by bringing the Finnish claim. 
This decision has firmly established that in cases involving arbitration issues, the Brussels Regulation does not prevent the English Court from granting an anti-suit injunction to enforce that arbitration clause. Furthermore, the ECJ decision in Gasser and Turner has been eliminated as not binding on English Courts when the facts involve a London arbitration clause – the English Court does not automatically have to yield jurisdiction once proceedings have been started in another European state. 
Front Comor

This case followed the Through Transport case and like its predecessor, also involved the interpretation of an arbitration agreement. The Defendants were the insurers of an oil refinery in Syracuse. The owners of the refinery were also charterers of the vessel under an Asbatankvoy charterparty. The vessel was owned by the Claimant. When the vessel collided with an oil jetty at the refinery it inflicted a great deal of damage. 

Arbitration proceedings were initiated by the Charterers against the Owners in London, confining their claims to uninsured losses. The insurers issued proceedings in their own name against the vessel’s owners in Syracuse, Italy with regard to the insured losses. The charterer’s insurers placed reliance on their rights of subrogation under Italian law. The owners obtained an interim anti-suit injunction against the insurers in respect of the action before the Tribunale di Syracuse in Sicily. This did not halt proceedings in Italy however.

An application was made to set aside the injunction which had been ordered by Gross J. at the Commercial Court. The insurers again placed reliance on the Brussels Regulation and that the Turner v Grovit decision showed that such interference in a matter already seised in Italy was invalid. Colman J. dismissed this argument on the grounds that that decision did not apply to breaches of arbitration agreements which fell outside the regulation – and used Through Transport v New India in support of this view. In the spirit of that last case, the insurers argued that they had not actually breached an agreement to arbitrate – and that the lack of an actual breach of contract the latter case, meant that an injunction had not been awarded. Colman J. recognized this, but refused to overturn Gross J.’s injunction, relying on a decision of the Court of Appeal, The Jay Bola
. He noted that it was clear from this case that in a claim by a subrogated insurer, a claim for breach of an agreement to arbitrate was not a pre-requisite for the granting of an anti-suit injunction.
Conclusion 
It appears from the decisions in both Through Transport and Front Comor that the English Courts are prepared to defend their ability to grant anti-suit injunctions when it comes to arbitration agreements, despite the application of the Brussels Regulation by the ECJ. It is therefore established that whilst the ECJ’s ruling in Turner v Grovit
 dismissed the use of anti-suit injunctions within the EU, cases where a European Court is seised in breach of an arbitration agreement remain within the discretion of the English Courts. 

We thus find that the trend up until the Through Transport decision was that English Courts sought to override the effect of the Regulation by upholding exclusive jurisdiction clauses in agreements between parties. In cases involving arbitration clauses in particular, the English Courts chose to override the Regulation rule of “Court first seized” under Article 27 of the Regulation by emphasising that the rule did not apply to arbitration agreements, and so the Regulation did not apply from the start. The apparent effect of the Court of Appeal decision in Through Transport is that English Courts can continue to exercise their right to grant anti-suit injunctions where the issues revolve around an arbitration agreement.  
The Turner v Grovit decision is not considered binding in entirety for the reason that the case was concerned with the question of anti-suit injunctions specifically in light of a contractual breach of an exclusive jurisdiction clause and would therefore be of no significance to cases dealing with the interpretation of arbitration agreements. 
Although the ECJ dealt with anti-suit injunctions in relation to arbitration clauses in Owusu v Jackson, this decision is not necessarily binding as it was concerned with the jurisdiction of a non-contracting State (on the basis of the principle of forum non conveniens). What it did do, however, is severely restrict the ability of the English Courts to exercise the forum non conveniens doctrine. In this sense it did not matter whether the other Court was in a non-contracting state – the English Court was still forced to accept initial jurisdiction. 
This is especially because with the Turner v Grovit case the ECJ appeared to curb the ability of English Courts to invoke anti-suit injunctions against Courts in other contracting States. The ECJ in the case affirmed the rule of “the court first seised” within Contracting States against the principle of forum non conveniens relied upon by English Courts. Conversely, it can also be concluded that the recent decisions in Through Transport will not affect the ECJ decisions which also dealt with anti-suit injunctions – due to the arbitration-specific nature of the Court of Appeal’s reasoning. 
As a result, a new jurisdictional environment now exists, whereby the English Courts can continue to stop other European proceedings in the case of arbitration clauses, but cannot when it comes to contractual breaches of exclusive jurisdiction clauses. Likewise the ability of the English Courts to stay its own proceedings in favour of a foreign jurisdiction on grounds of forum non conveniens has been curtailed.
The content of this paper does not constitute legal advice and should not be relied on as such. Specific advice should be sought about your specific circumstances.
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